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ſs Settlement of Sir James Rochead of Inverleith Bart. deceas'd, 

in behalf of the whole Perſons, for whoſe beboof the ſaid Seule- 

ment or Truſt Right is granted, and James Dalrymple, an Infant, 
ſecond Son of Sir James Dalrymple of Haills Bare. by Mr. Hugh 

Somervill his Tutor ad lites. NE | 3 


| 


nfants, Sons of the ſaid Sir James Dalrymple ; Sir Francis Kin- 
loch Bart. and Dame Mary bis Wife ; Mr. Francis Kinloch A. 
vocate; David Kinloch, and Alexander Kinloch, Sons of the ſaid 
Fir Francis Kinloch by the ſaid Dame Mary bis Wife; James Reſpondent 
Cathcart E/q; and Mrs. Elizabeth Rochead Spmſtier ; Alexander | 
Hamilton of Pencaitland, and Thomas Dundas of Letham E/q; 
and John Rochead, Merchant in Edinburgh, = 
8 AND e 
The ſaid Mr. Francis Kinloch Advocate, as one of the Heirs o wy 
the Settlement aforeſaid, | EY ER 4 | 5 Appellant. 
The ſaid Sir Francis Kinloch Bart. and Dame Mary his Wife, and 62 
all the other Perfons abovenamed both Appellants and Reſpondents Reſpondents. 
in the foreſaid other Cauſe, N 8 | 


The-CASE of the APPELLANTS in both Appeals. 


IR James Rochead, Father of the ſaid Sir James Rochead, being ſeized in Fee of the Lands and 
Barony of Inverleith and Darncbeſter, did ſettle the ſame on his Son, the ſaid Sir James, and 
the Heirs of his Body: Remainder to Magdalen, Janet, Mary and Elizabeth Rochbeads, his Daugh- 

| ters, 22 amongſt them and the Heirs of their Bodies: Remainder to Sir James the Son, his 
Heirs and Aſſigns; ſubyect indeed to prohibitory and irritant Clauſes, whereby the Son is reſtrained from 
ſelling or diſpoſing of the Eſtate, from charging it with Debts, and generally from doing any AR where- | 
by it might be evicted in prejudice of the Daughters ; but the Daughters, in Caſe they came to ſucceed, 
were no way reſtrained, but had an abſolute Fee or Property in the Eſtate, 
Upon the Death of Sir James Rochead the Father, Sir James Rechead the Son, ſucceeded to the Eſtate, and 


7. 


| js fince dead without Iſfue 3 Magdalen, the eldeſt Daughter, intermarried with James Cathcart of Carbiſtoun, 


45 1715. | 


by whom ſhe had a Son, the Reſpondent, James Cathcart, Fare! the ſecond Daughter intermarried with 
Sir David Dalrymple, Bart. and the Reſpondent Sir James Dalrymple is her eldeſt Son and Heir; the Re- 
ſpondent Mary, the third Daughter, intermarried with the Reſpondent Sir Francis Kiniech Baronet, and is 
Gal alive, and the Reſpondent Elizabeth, the y eſt Daughter, was never marricd and is ſtill alive. | 

Sir James, the Son, having acquired a very plentiful Eſtate, which he could diſpoſe of at his Plea- 
ſure, and being deſirous to preſerve his Father's Memory, and for that End, that both the ſettled 
and acquired Eſtate ſhould go in one Channel, he reſolved to make an Entail of both upon ſome one 
Perſon who ſhould carry his Name and Arms but being ſenſible that if he had no Iſſue of his Body, 
his paternal Eſtate would be divided amongſt his Siſters, he was adviſed to purchaſe from them a 
Power over that Eſtate that he might ſettle it as he ſhould think fir. 

Accordingly two Parts of a Settlement, by way of Contract or Agreement between Sir James on 
the one Part, and all his four Siſters and the Huſbands of the married ones of the other Part, were 
prepared and engroſſed, and both Parts were executed by Sir James Rocbead, and by Dame Janet 
and Dame Mary, two of his Siſters, and Sir David Dalrymple and Sir Francis Kinloch their Huſbands, but 
neither of the Parts was ever executed by the other two Siſters or the Huſband of Magdalen the Eldeſt. 

By this Deed, after reciting the Entail made by the Father, that the Eſtate — was purchaſed 


by him for 140,000 Marks Scotis, and that the Deſign of making this Agreement, was, that Sir 


James the Son might be enabled to make an Entail of a ſufficient Eſtate to preſerve the Father's Me- 
mory : All the Parties thereunto grant a Procuratory for ſurreadring the entailed Eſtate in the Hands 
of the Superior for new Infeofment to be given to Sir you Rochead, his Heirs and Aſſigns, free 
ſrom and diſburdened of the Conditions, Limitations, and irritant Clauſes contained in the Entail made 
by the Father. All which Conditions and Clauſes the Daughters renounce and diſcharge, and declare 
the Son at full Liberty to diſpoſe of the paternal Eftate, in the ſame Manner as he could have done, 
if it had been ſimply and abſolutely ſettled upon him, his Heirs and Aſſigns : but then it is declared to 
be ſubject to certain new Conditions and Proviſions following : | | | 

That if Sir James ſhould happen to die without Iſſue, the Eſtate ſhould ſtand c with 120,000 
Marks, payable to his four Siſters equally amongſt them, or to ſuch Perſons as they name, un- 
der certain Proviſoes. | | | | | | 

That in Caſe Sir James ſhould die without Iſſue, and without making any Diſpoſition or Settlement 
of his heretable or moveable Eſtate, that then the ſaid heretable and moveable Eſtate, belonging to 
him at the Time of his Death, ſhould fall and belong to his four Siſters, and to ſuch Perſons as they 
ſhould name, and failing of ſuch Nomination, to the Heirs of their Bodies. 

That though Dame Janet Dalrymple ſhould die in the Life-time of Sir James Rochead, if he ſhould af- 
terwards die without Iſſue, and without having made any Settlement of his Eſtate, that then her fourth 
Share ſhould deſcend and belong to ſuch Perſons as he ſhould appoint to ſucceed thereto. | 

Proviſo, that nothing in the foregoing Clauſes contained, ſhould hinder or impede Sir James Rochead 
of the full and free diſpoſal of his real and moveable Eſtates to any Perſon he pleaſed, at any Time, 
etiamſi in Articuls meriis, without his Siſters Advice and Conſent, without Prejudice only to the afore- 
ſaid Proviſion of 30,000 Merks to each of them. Mi 8 | | 

Provided, that if any of the four Siſters did not agree to, and ſubſcribe the ſame Contract, then, and 
in that Caſe, the Siſter or Siſters. not ſubſcribing, ſhould have no Share or Part of the e heretable or 


| moveable Eſtate belonging to Sir James, be the Lands of Inverleith and Darncogfter, but ſuch ſe · 
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Kinloch and their Huſbands, and the other Fourth in Conſequence of the above Decree in Anno 173 5 He 
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parate heretable and moveable Eſtate ſhould accrue and belong to the Siſter or Siſters who did ſubſcribe 


| 24 to their Heirs or Aſſigns, unleſs the ſame were otherwiſe diſpoſed of by the ſaid Sir James Nochead 


Sir James Rochead being extreamly deſirous to unite his paternal Eſtate to his own acquired Eſtate 
and to ſettle them upon one Perſon; but not having prevailed with his eldeſt and youngeſt Siſters to 
come into his Deſign, he, with a View to proſecute his Intention as far as he could, did in Anno 
1735. after the Death of his eldeſt Siſter — bring an Action of Declarator before the Court of 
Seſſion in Scotland, to which he made James Cathcart her Son, and all her other Deſcendants, Parties; 
and they not appearing he obtained a Decree (upon full Conſideration of the Caſe by the Judges) whereby 
it was adjudged that the Limitations and Irritancies contained in the Encail or Settlement 1691, are only 
Perſonal as to the four Siſters, but are not in favour of the Heirs of the Body of the ſaid Magdalen, 
and that Sir James might charge and even gratuitouſly diſpoſe of her Share of the Eſtate at Pleaſure. 

Sir James being ſatisfied that he had full Power to diſpoſe of three fourth Parts of the entailed Eftate 
in Conjunction with his own acquired Eſtate, notwithſtanding of the Limitations in the Deed of 1691 
(two Fourths in Conſequence of the foreſaid Contract in Auno 1715, figned by Lady Dalrymple and Lady 


upon the 2* of April 1737, executed a Diſpoſition of the ſaid three fourth Parts of his paternal Eſtate 
and of his whole other real and movable Eſtate in favour of certain Truſtees therein named (whereof 


. * 


the Appellant Mr. Murray, is the only acting Truſtee) for the Uſe and Behoof of ſuch Son or Sons as 


| ſhould be procreated of the Body of the abovenamed Colonel James Cathcart, before he ſhall have at- 


rained to the Age of 61 Years, and the Heirs Male of their Bodies: Remainder to the Appellant Femes 


Dalrymple and the Heirs Male of his Body : Remainder to the Appellant Mr. Francis Kinloch, ſecond Son 
of Sir Francis Kinkch, and the Heirs Male of his Body, with ſeveral Remainders over. | 


Sir James Rocbead died, and ſoon after his Death the abovenamed Colonel James Cathcart and Mrs. 


Elizabeth Rochead brought their Action before the Lords of Council and Seſſion in Scotland, to ſer. 


aſide the aforeſaid Contract or Settlement made by Sir James Rochead, in Anno 1715. and they ac- 
cordingly prevailed in their faid Action, and obtained a Decree, ſetting aſide the faid Contract and all 
Clauſes and Articles thereof, in ſo far as they concerned or affected the faid Colonel James Cathcart 
and Mrs. Elizabeth Rochead, or either of them or their Right and Title of Succeſſion, as Heirs to the 
ſaid Sir James Roc bead. And this Decree was upon Appeal, brought by the Appellants, Hugh Murray 
Kynnynmound, Eſq; and Janes Dalrymple, affirmed by Judgment of your Lordſhips. — 
The Reſpondent, Sir James Dalrymple, Baronet, brought his Action before the ſaid Court of Seſſion in 


Scotland, againſt all the Appellants and the other Reſpondents, for having the ſaid Deed of Settlement of 


the 24 April 1737. reduced or ſet aſide, in ſo far as concerned his fourth Share of Sir James Rochead's 
heretable Eſtate and Effects, upon this ground, that it was executed by Sir James when upon Death- 
bed, that is, after he had contracted that Sickneſs of which he died within 60 Days or leis after the 
Day of the Execution thereof, without having gone to Church or Market, and ſo was by the Law of 


Scotland void, with Regard to any real or heretable Eſtate. 


The Reſpondents, Sir Francis Kinloch and Dame Mary his Wife did in like Manner bring their Action 
before the ſaid Court of Seffion, againſt all the Appellants and the other Reſpondents, for having the 
ſame Deed of April 1737. ſet aſide, in ſo far as concerned the faid Dame Mary's fourth Share of Sir 
James Rochead's heretable Eſtate and Effects, upon the ſame Ground as abovementioned. | 

The Appellants, Hugh Murray Kynnynmound and James Dalrymple, appeared to both theſe Suits, and 
did inſiſt; That though in _ the Law of Scotland, Deeds concerning heretable Subjects, granted 
upon Death-bed to the Prejudice of the Heir at Law may be void, yet the Rule admits of this among 
other Exceptions, That if the Heir has accepted of a Right from his Predeceſſor to the heretable Subje 
qualified with a Faculty or Power to him to alter or innovate that Right, and diſpoſe of the Premiſſes 


etiam in Articulo mortis, the Predeceſſor may exerciſe ſuch Faculty upon Death-bed, and the Heir is bar- 
red by his own Conſent from calling in queſtion the Deed on that Head. And the Appellants did in- 


ſiſt that the above recited Deed, in Anno 1715, did import a Conveyance or Diſpofition by Sir James 


1 Roc bead to his four Siſters his Heirs at Law, That fuch Conveyance was accepted by thoſe two of the 


June 23, 1738. 


June 27, 1738. 


Siſters who had ſubſcrided that Deed, and that by it Power was given or reſerved to Sir James, to diſpoſe 
of his heretable Eſtate in Articulo mortis ; and therefore — that neither the Reſpondent Dame Mary, 
n 


who ſubſcribed the faid Deed of 1715, nor the Refpondent Sir Fames Dalrymple, the Son and Heir of 8 


Dame Janet, who alſo. ſubſcribed it, could be admitted to diſpute the Validity of the Deed of the 2* of 


April 1737, made in Conſequence of that Power, upon the Head of Death-bed. 


In Anſwer tothis Plea, the Reſpondents did jointly and m—_— Inſiſt, That the Deed of Settlement or 
Contract in Anno 1715, having been by Decree of the Lords of Seſſion affirmed by your Lordſhips, ad- 
judged ineffectual to exclude the two Siſters who had not ſubſcribed the ſame, from any Share in the Suc- 
ceſſion, or to give their Share to thoſe who did ſubſcribe, that Deed is now quite at an End, and cannot 
have any Effect againſt the Subſcribers, becauſe the principal Cauſe that induced them to ſubſcribe, was the 


View of that — whereof they are now deprived ; that it being one intire Deed of Settlement, and 
i 


regulating the Succeſſion to all the Eſtate, it cannot be good in Part, and bad as to the Reſidue ; that thoꝰ 
the Deed was ſtill ſubliſting, it did not import any Conveyance in favour of the Heirs at Law, nor any Ac- 
ceptance, on their Part, of ſuch Conveyance, under the Quality aforeſaid; that it was not in the 
Power of the Heirs Apparent of Sir Janes Rochead to diſpenſe with the Publick Law, or give him a Power to 
diſpoſe of an Heretable Subject on Death-bed ; and, that in fact, the Subſcribers of that Deed had not given 


Sir James any Power but what was before in him; for they only declare, that what he had done I in their 


Favour, ſhould not bar him of the Power of diſpoſing of his Eſtate. And the Reſpondent, Sir James Dal- 
rymple, did further inſiſt, that even ſuppoſing Dame Janet, by her Execution of that Deed 2 have 
been de barred from calling in Queſtion the Death. bed Deed if ſhe had lived to become one of Sir James 
Rechead's Heirs at Law, yet as ſhe died in the Lifetime of Sir James Roc bead, her Deed could not bar 


him from claiming what fell to him immediately as one of the Heirs at Law to Sir James. 


The two Ca/es being fully argued before the Lords Ordinaries thereunto, they reported the ſame to all the 
Lords, and they by two 7nter{-quiters, of the 23* of June laſt, found that the Reſppndents, Sir Francis 
Kinloch, and Dame Mary his Wife, and Sir James Dalrymple were not barred by the ſoreſaid Contract or 
Agreement in Anno 1715, from quarreling the Deed above recited of the 2* of Apri! 1737, upon 
Death-bed, and remitted to the Lords Ordinaries to proceed 3 | © 6-3 

In Conſequence of the Interloquitory aforeſaid, the Cauſe at the Suit of the Reſpondent Sir James 
Dalrymple coming on before the Lord Ordinary thereunto, his Lordſhip, by Interloquitor of the 
27" of the ſame = ſuſtained the Reaſon of Reduction libelled, viz. That Sir Jams Rochead 
had contracted the Diſeaſe whereof he dyed, at or before the Time of his granting the Right and Diſpo- 
ſition produced (the recited Deed of the z* of April 1737) and that he dyed within lefs than 60 Days of 
the Date thereof relevant, to be proved by the Purſuer (7. c. the — — Sir James Dalrymple) prout de 
Jure, in order to reduce the ſaid Right, guoad his fourth Part of the Hererable SubjeQts thereby conveyed 
and aſſigned to him the 11 of July then next to have come, to bring Proof and granted Diligence. 

The Appellants, Hugb Murray: Kynnynmound Eſq; and James Dalrymple, preſented their Petitions to all 


the Lords againſt their foreſaid /nterloquitories of the 23* of June, praying that their Lordſhips would —— 
2885 5 os 7 | | that 
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Realons for Reverting. 


| that the foreſaid Contract in 171 5 was ſtill a valid and ſubſiſting Deed as to thoſe who ſubſcribed it, and 


verſed for the following amongſt other 


1 


that thereby the Reſpondents Dame Mary Rocbead, and Sir James Dalrymple, were barred from calling in 


Queſtion the Diſpoſition or Settlement of the 2* of April 1737 upon the Head of Death-bed, but their 


Lordſhips were pleaſed, by two Interloquitories of the 6 of 7uly 1738, to affirm their former Iuterloguite- 
rys, and refuſe the Deſire of the Petitions. 
In Conſequence of theſe Interloquitories of the 23* of June, and 6" of Fulr, the Cauſe at the Suit 


of the Reſpondents Sir Francis Kinloch, and Dame Mary his Wife coming on before the Lord Ordinary 


thereunto, his Lordſhip by Interloquitory of the 11 of July 1738, before Anſwer allowed the faid 
Reſpondents to prove prout de jure their foreſaid Reaſon of Reduction, viz. that the Diſpoſition, or Deed of 


Settlement aforeſaid, was granted by Sir James Roc head upon Death-bed, and the State and Condition of 
the ſaid Sir James's Health at the Time of granting thereof, and thereafter till the Time of his Death, and 


at what Time he dyed, and aſſigned a Day for bringing Proofs, and granted Diligence. 


In Conſequence of the Interloquitory pronounced by the Lord Ordinary of the 27 of June, Witneſſes 


were examined on behalf of the Reſpondent Sir James Dalrymple, touching the Points of Fact in the ſaid 
Interloquitory mentioned; and after ſuch Proof brought, the Caute came to be adviſed by all the Lords 
upon the 29 of Juiy 1738, at which Time their Lordſhips found the Reaſon of Reduction proven, and 
therefore reduced the Diſpoſition in Queſtion, and decerned and declared accordingly. 5 

In Conſequence of the Interloquitorie pronounced by the Lord Ordinary of the 11 of J., Witnelles 
were examined on behalf of the Reſpondents Sir Francis inlech, and Dame Mary his Wiſe, touching the 
Points of Fact in the ſaid Interloquitorie mentioned; and after ſuch Proof brought, that Cauſe came to 
be adviſed by all the Lords upon the ſoreſaid 29'* of July 1738, at which Time their Lordſhips found the 
Reaſon of Reduction upon the Head of Death-bed relevant, and proved, and therefore reduced the 
Diſpoſition as to the Heretable Eſtate and Decerned. | 

Againſt theſe Interloquitory Sentences of the Court of Seſſion of the 23* and 27 of June, and 6 and 29 


of July laſt, pronounced in the Cauſe at the Suit of the Reſpondent Sir James Dalrymple, the Appellants 
Hugh Murray- Kynnynmound Eſq; and James Dalrymfie, have brought their Petition and Appeal; and 
againſt the ſaid Interloquitories of the 23* of June, and the 6", 11 and 29” of 2 pronounced in 


the Cauſe at the Suit of the Reſpondents Sir Francis Kinloch, and Dame Mary his Wife, the Appellant 
Mr. Francis Kinloch has brought his Petition and Appeal; and the ſaid Appellants in the firſt Cauſe, being 
made Reſpondents to the ſecond Appeal, Thry have, by their Anſwer, join'd with the Appellant K:nloch, 
in inſiſting, that the Interloquitories, ſo by him complained of, are contrary to Law and Equity; and all 
the ſaid Appellants humbly hope, that the recited Interloquitories in both Cauſes aforeſaid, ſhall be re- 


| REASONS. | 
I. That though according to the Law of Scotland, no Man can by a Deed on Death-bed, Convey or 
Charge his Heretable or real Eſtate in Prejudice of his Heir at Law, yet where one has properly 
made a Conveyance of ſuch Eſtate, even to his Heir at Law, reſerving a Power to alter, or other- 
ways to diſpoſe of the Premiſſes in Articulo Mortis; and fuch Heir has accepted of or made himſelf 


Party to ſuch Conveyance, the Heir at Law cannot call in Queſtion the Poſterior Deed for being ex- 


ecuted on Death-bed ; conſequently the two Siſters who executed the Deed of 1715, were barred 
from calling in — the Deed of April 1737, in Conſequence of their having by the ſaid Deed of 
1715, empowered Sir James to diſpoſe of his Eſtate on Death-bed, as they could lawfully and effectu- 
ally do. 
II. Nor will it alter the Caſe, that Sir James Rocbead does not, by the Contract in 1715, formally con- 
vey his Heretable Eſtate to his four Heirs at Law, for the Clauſe declaring that ſuch Eſtate ſhould, in 
* Caſe of his dying without Iſſue, and without making any other Settlement, fall and belong to them, 
and to ſuch Perions as they ſhould name, has the lame Effect and Operation in Law as a Convey- 


ance, becauſe if ſuch Clauſe had been conceived in favour of a Stranger, the Heirs at Law would have - 


been compellable to grant a formal Conveyance to him, and therefore it conveys to and veſts in 
them, who had it in their Power to compleat the Deed in Form; and beſides, the Power given to 
Dame Janet of naming the Perſon to whom her fourth Share ſhould deſcend, even though the her- 
ſelf ſhould dye before Sir James, is no other way reconcileable to the Principles of Law, than u 
this Conſtruction of the Deed; and it is plain that the Reſpondent Dame Mary, and the Mother of 
the Reſpondent Sir James Dalrymple, accepted of and made themſelves Parties to the ſaid Deed of 
Conveyance, they and their Huſbands having ſubſcribed it. 3 

III. That Dame Fane: Dalrympie, by one Clauſe in the Contract of 1715, had a Power given her to no- 
minate a Succeſſor to the fourth Part of Sir James Rocbead's whole Eſtate, in Caſe he made no Settle- 
ment, though ſhe ſhould dye before him, as Sir James, by another Clauſe in it, had Power given him to 
diſpoſe of the whole etiam in Articu/o Mortis, and fo the Covenants being mutual, not only the Par- 
des themſelves, but alſo their Heirs are bound to make them effectual: For if Dame Janet had ſur- 


vived her Brother and brought an Action to ſet aſide the laſt Settlement as executed on Death-bed, - 
the Contract of 171 88 have barred her, not merely upon the footing of a perional Objection, 


which may in ſome Caſes not hold againſt Heirs, but becaute ſhe was by it bound in Covenants, which 
hold equally ſtrong againſt the Heirs of the Party covenanting as againſt himſelf; and in the ſame 
Manner if Dame Janet, tho' ſhe died before her Brother, had nominated a Succeſſor to the fourth 
Share of his Eſtate, and Sir James Noc bead had died inteſtate, ſuch Nomination would have taken Ef- 
ect againſt the Reſpondent Sir James Dalrymple : And therefore the Covenant by which ſhe gave 
Power to Sir James Recbead to diſpoſe in Articulo, mult alſo have Effect againſt him. S0 that the 
Reſpondent, Sir James Dalrymple, is in no better Caſe as to the Point in Iſſue, than his Mother, was 
ſhe gow alive, would hat e been, or than his Aunt the Reſpondent Dame Mary is. | 
IV. That though the Deed of 1715 is ſet aſide as to Colonel Cathcart and Mrs. Ricbead, two of Sir James 
Rochead's four Heirs at Law, becauſe they were not Parties to t, nor never came in to the Agree- 
ment with Sir James Roc bead, yet that cannot have any Conſequence as to the other two who really 
executed che Deed ; and the Decree of the Court below, affirmed by your Lordſhips, is exprefsly con- 
fined to the Shares or Concerns of the two Siſters who did not ſubſcribe the Contrat : And tho' that 
Deed of 1715 cannot operate as to theſe two of the Co heirs, who were no Parties to it, yet it may 
ſubſiſt as to the other two who were Parties, for that each of the Heirs Shares is a diſtin Subject, 


and neither of them did or could contract for more than her own Share ; and its plain it was the In- 


tention of the Parties that the Agreement ſhould take Place with regard to the Shares of ſuch as 
did execute the Deed, tho' all of them did not ; for each Coheir is to have a ſeparate and diſtin 
Conſideration for her joining in that Deed, and the Subſcribers are to have an eddicional Advantage 
_ only in Caſe Sir James Rochead did not otherwiſe diſpoſe of the Eſtate. | | 


The Appellants therefore humbly bope that the Interloquitories complained of in beth the Cauſes ore 
ſaid Hall be reverſed, and ſuch Relief given to the Appeilants in the Premiſſes as ſhall be - 
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. | | APPELLANTS, | 
| Sir James Dalrymple Bart. and others, R- 
| SPONDENTS. = 
AND | Io N 
Mr. Francis Kinloch Advocate, APPELLANT. 1 
| Sir Francis Kinloch Bart. and Dame Mary bis © 
; Wife, and others ResroxDENTS. ke 


| | The CAS E of the APPELLANTS in 
| both the Appeals. 


4 | To be heard at the Bar of the Houſe of Lops on 4 4 | 
| | | | Wedneſday the 28th Day of March, 1739. TEES : 


M-. H Murray K Melgund and K : 
2 e — Tools ker th bf Sale 
Bla of — —̃ — 
is granted, and | — ** an Infant, 

9K of Sir james , by Mr. 


—— ame key Seo mug } 


bis Tutor ad lites, 


Sir James Dalrymple, Barone, his) 
Tymple and John Dalrymple, Sons of the ſaid Sir James Dal- | | | 
_ rymple, Sir Francis Kinloch, Baronet, and Dame Mary bis 5 
Wife, Francis Kinloch, David Kinloch and Alexander Kin- Pt» __ 


Sons of be ſaid Sir Francis Kinloch by the ſaid Dame } Reſpond 
R E 


a 


| | | AND e 
The ſaid Mr. Francis Kinloch, Advocate, - + = Appellant. 
The ſaid Sir Francis Kinloch, Barone, and Dame Mary bis Wife, 


and all the other Perſons above-named, — eke 
Reſpondents in the other Cauſe aforeſaid, | 


The CASE of the Re / ondents Sir James Dalrymple 
and of the Reſpondents Sir F Jam Kinloch, and 
Dame Mary bis Wife. 


HE faid Sir James Rechead (under e Deed of Tailzie made wade by bis Father in September 1691. 
was Tenant in Tail of the Lands and Barony of [znerlicth and Darncbefter, &c. — Remainder 
| to his Four Siſters, and the Heirs of their Bodies, as Tenants in Common ; Remainder to Sir 
James, his Heirs and Aſſigns: - With prohibitory and irritant Clauſes as to Sir 7ames, — That he 
ſhould not ſell the Eſtate, or charge it with Debts, or do any Act whereby it might be evicted, in Preju · 
dice of his Siſters; and in caſe ot Contravention, ſuch Deeds and Debt void, and Sir James 
ſhould forfeit all his — mg to the Eſtate, and the ſame ſhould immediately veſt in his Siſters, as if no 
Limitation had been to him ; and that he ſhould not poſſeſs the Eftate by any other Title than 
che ſaid Deed of Tailzie. 
dalen the eldeſt Siſter intermarried with James Cathcart, Eſq; by whom ſhe had Iſſue the Reſpon 
dent Colonel James Cathcart, her Heir, and died before her Brother 87 „ Rochead. | = 
Janet the Second Siſter intermarried, firſt with Alexander — ng i we (by whom ſhe had Iſſue Sir | = 
Alexander her only Child and Heir, who died before her, lea fue ander his only Child and | | ' 
Heir) and after her ſaid firſt Husband's Death, ſhe i GN with Sir David e, (by whom i= 
ſhe had Iſſue the Re t Sir James Dalrymple, and ſeveral „ died in the Life- 
time of her Brother the ſaid Sir James Rochead, leaving her Grandſon Sir Alexander Murray her Heir at 
Law, who died without Iflue before the ſaid Sir James Rocbead ; and then, and not till then, the Reſpon- 
dent Sir James Dalrymple became Heir at Law to his faid Mother, and a t Heir to his ſaid Uncle. > 
The Reſpondent Mary, the Third Siſter, married the Reſpondent Francis Kinloch, by moon ſhe „ = 
had Ie the ſaid Francis, David, and Alexander Kinloch. | | 18 
The Reſpondent Elizabeth Rochead is the Fourth Siſter, and unmarried. | | ip 
Sir James Rochbead having ired a conſiderable Eſtate, which be could Aiſpole of as he pleaſed, of | 
Em nth wat innings i Sill, th \ bite Law of fiend, he coghd hor x ten 6 wi 
which was ſo inta iled upon his that, w Wan . = 
out them 3 and, to induce them to conſent, be infinua — ted, that the Eftate was of leſs Valueto them than & - > 
it really was; but that they ſhould have ſome Compenſation for parting ing with their Rights, and that — * 5 _— 
Siſters, who ſhould refuſe 9p him ſuch a Power: f ſhould not have any Part of his acquired Eſtate. —_ 
Jud With this View he - ou drawn up, > Parporceg to be a mutual Contract or Agreement between 
* ” him and his Four Siſters, and Three that were married 3 —— wherein, after recite- 
ing their Father's Deed of Talat, it is ſaid, Tha the Partics conſidering, that the Value of the Eſtates, 
as purchaſed by their Father, was but about 140,000 Merks Scots (which is 7777" Sterling) and that what 
22 Value they were increaſed to was but the Eſſect of what was done by Sir James at his great 
Charge ; therefore, out of mutual Reſpect and Regard to one another, and to Sir James Rochead 
might be enabled to make a Tailzic of a ſufficient Eſtate fur preſerviog the Memory oi Fake 


1 [2] 
deceaſed, all the Parties bind themſelves and their Heirs to reſign the ſaid Lands in the Hands of the 
Superiors, for new Infeftments to be made and granted thereof to the ſaid Sir James Rocbead, his Heirs 


and Aſſigns whatever, freed and disburdened from the Reſtrictions and Clauſes prohibitory and irritant 


in the Deed of Entail made by their Father, which the Siſters renounce and diſcharge. 
1. Provided, That if Sir James Rochead ſhould die without Iſſue, then the ſaid Lands ſhould ſtand 


charged with 120,000 Merks Scot: (which is 66661. Sterling) payable amongſt the ſaid Four Siſters equally, 
and to ſuch Perſons as any of them, for their reſpective Shares, ſhould, by Writing under their Hands, 


. appoint. | 


2. Provided, That if the ſaid Sir James Rochead ſhould die without Iſſue, and without making any 


' Diſpoſition. or Settlement of his real and perſonal Eſtates, then the whole ſhould fall and belong to his 
aid Four Siſters, and their Heirs, 


Anno 1735. 


3. And in caſe the ſaid Dame Jane (Lady Dalrymple) ſhould die before him, and he ſhould after- 
wards die without Iſſue, and having made no Settlement of his real or perſonal Eſtates, nevertheleſs her 
Fourth Part of the ſaid Eſtates ſhould deſcend to ſuch Perſons, as ſhe ſhould, by Writing under her 
Hand, appoint; and, in Default of ſuch Appointment, to her Heirs and Aſſigns. 

4. Provided, That, notwithſtanding the N Clauſes in favours of the ſaid Sir James Rochead and 
his ſaid Four Siſters, yet the ſame Clauſes ſhould in no way hinder the ſaid Sir James Rechead of his full 
and free Diſpoſal of his real or moveable Eſtates, either in Whole or in Part, to any Perſon or Perſons he 
pleaſed, at any Time, etiamſi in articulo mortis, and that without any of his ſaid Four Siſters Conſent, 
without Prejudice to the foreſaid Proviſion of 30,000 Merks to each of the ſaid Siſters. 

5: Provided, That if any of the ſaid Four. Siſters ſhould not ſubſcribe this Inſtrument, then ſhe or they 


not ſubſcribing, ſhould have no Part or Share of his ſeperate heritable or moveable Efate, beſides the 


Lands of Innerleith and Darncbeſter; but the ſame ſhould accreſs and belong to the Siſters ſubſcribing, 
and their Heirs, unleſs the ſame ſhall be otherwiſe diſpoſed of by the faid Sir James Rochead. 


Two Parts of this Writing or Settlement were ſigned by Sir James Rochead, and by Lady Dalrymple 


and her Husband, and by the Reſpondent Lady Kinloch and her Husband ; but the eldeſt Siſter Mrs. 


Cathcart, and the youngeſt the Reſpondent Elizabeth Rochead, did not execute the ſame. _ 
Upon the Death of the Eldeſt Siſter Mrs. Cathcart, Sir James Rochead brought an Action of Decla- 


rator before the Court of Seſſion againſt the Reſpondent Colonel Cathcart her Son and Heir, and the 


reſt of her Deſcendants, praying to have it found, That the prohibitory and irritant Clauſes in the Intail 
made by the Father, were only perſonal as to the Four Siſters, but were not in favour of the Heirs of 


the Body of the ſaid Magdalen, and that he might diſpoſe of her Share of the Eſtate as he pleaſed : To 


1737, April 2, 


1738, June 23. 


June 27. 


which Action the ſaid Reſpondent Colonel Cathcart, and the reſt of the Children, would not appear, 
nor offer any Defence, for tear of diſobliging their ſaid Uncle; and ſo Judgment was given by Default. 
Sir James Kocbead made a Settlement the 2d of April, 1737, of all his acquired Eſtate, and 
Three Fourths of the ſaid intail'd Eſtate, viz. the Shares of Lady Dalrymple and Lady Kinloch, under 
Colour of the ſaid Contract ſigned by them in 1715, and the Share of Mrs. Cathcart, in purſuance of the 


ſaid Sentence 8 and limited the ſame to the Appellant Murray Kynnynmound, and others, in 
ſe of ſuch Son or Sons as ſhould be procreate of the Body of the Reſpondent Colonel 


Truſt, for the 
Cathcart, before he attained his Age of 61 Years, and to the Heirs Males of their Bodies,---Remainder to 
the Uſe of the Appellant James Dalrymple, and the Heirs Malcs of his ody.---Remainder to the Uſe 
of the ſaid Mr. Francis Kinloch, and the Heirs Males of his Body.--- With divers Remainders over. | 

Sir James Kochead was ſick at the Time of making this Settlement, and died of the Indiſpoſition he was 


under at that Time, within Thirty Days thereafter, without having gone to Church or Market; by 


Reaſon whereof, according to the Law of Scotland, the ſaid Settlement is void as to any real Eſtate, 


Soon after the Death of Sir James, the Reſpondents Colonel Cathcart and Mrs. Elizabeth Rechead, 


brought their Action againſt the preſent Appellants, and the reſt of the Perſons claiming under the ſaid 
Settlement of the 2d of Ajril, 1737, to have the ſaid Contract of 1715, reduced and ſet aſide. And 
upon Hearing the ſaid Cauſe, the Lords of Seſſion by their Decree, reſcinded and annulled the ſaid 
Contract, in as far as concerned the ſaid Colonel Cathcart and Mrs. Elizabeth Rochead, and declared the 
ſame to have been from the Beginning null and of no Effect. Which Decree was upon an Appeal affirmed 
by the Houſe of Peers. | 


The Reſpondent Sir James Dalrymple brought his Action, and likewiſe the Reſpondents Sir Francis 


Kinloch, and Dame Mary his Wife, brought their Action before the Court of Seſſion in Scotland, againſt 
the Appellants and the other Reſpondents, to ſer aſide the ſaid Settlement of the ad of April, 1737 3 
to both which Actions the Appellants Mr. Hugh Murray Kynnynmound, and James Dalrymple, put in 
their Anſwers, and thereby inſiſted that they were barred by the Agreement in 1715. 5 

The Lords of Seſſion by their Interlocutor of the 23d of June, 1738, in the Action brought by the Re- 
ſpondent Sir James Dalrymple, unanimouſly found that he was not barred by the aſoreſaid Contract or Agree- 


ment in Anno? 1715, from —_ the Deed above-recited of the 2d of April, 1737, upon Death-Bed ; 


and by an Interlocutor of the ſame Date, in the Action brought by the Reſpondents Sir Francis Kinloch, 
and Dame- Mary his Wite, their Lordſhips alſo unanimouſly found that they were not barred by the 
aforeſaid Contract in 1715, from quarrelling the Deed above-reciced upon Death-Bed ; and both Cauſes 
were remitted to the Lords Ordinaries to proceed accordingly. | 

ln Conſequence of which, in the Action brought by the Reſpondent Sir James Dalrymple, the Lord Ordi- 
nary, by. Interlocutor of the 25th of the ſame Month, · · ſuſta ined the Reaſon of Reduction libelled, viz. That 
Sir James Rocbead had contracted the Diſcaſe whereof he died at or before the time of his granting the 
Right and Diſpoſition produced and that he died within leſs than 60 Days of the Date thereof, relevance 
to be proven by the Purſuer prout de jure, in order to reduce the ſaid Right guad his Fourth Part of 
the heretable Subject thereby oe Band | And aſſi a further Day to bring Proof, 

The Appellants Mr. Hugh Murray Kynnynmound, and James Dalrymple, preſented their Petitions to all 
the Lords, reclaiming againſt their aforeſaid Interlocutors of the 23d of June, and praying their 
Lordſhips would find that the aforeſaid Contract in 1713, was ſtill a valid and ſubſiſting Dred as to thoſe 
who ſub{cribed it, and that thereby the ſaid Sir Francis Kinloch and his Wife, and Sir Tame Dalrymple, 
were barred from quarrelling the Diſpoſition or Settlement aforeſaid of the 2d of April, 1727, _ — 
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11 fo'y 1738. 


| TS] ; 
Head of Death. Bed; but their Lordſhips were pleaſed by their Interlocutors of the ch of Ju y, 1738. 
to adhere to their former Interlocutors, and refufe the Deſite of the Petitions. 
In Conſequence ot the Remit aforeſaid to the Lord Ordinary in the Action brought by Sir Francis and 


Dame Mary his Wite, his Lordſhip by an Interlocutor of the 1 1th of July, 1738, allowed them to prove, 
prout de jure, their Reaſon of Reduction, viz. That the Diſpoſition or Deed of Settlement granted by the 


deceaſed Sir James Rocbead, was made by him on Death-Bed; and the State and Condition of the ſaid 


25 July 1738. 


REASON 
for Attu ming, 


OpJecr10N, 


Angwens, 


Part of Sir James KRechead ; for that, in mutual Contracts, where there are many 


II. 
III. 


IV. 


Sir James Rochead's Health at the Time of granting thereof; and thereafter till the Time of his Death, 
and at what Time he died: And afligned a further Day tor proving thereof, | 
Accordingly, Witneſſes having been examined, and the Proofs appearing clear as to the Points 
r * the — Interlocutors, the ſeveral Cauſes were again called bcfore the Lords on the 29th of 
ly, 1738 ;---when ä 


Their Lordſhips, by an Interlocutor in the Action of the Reſpondent Sir Tales, found the - 


Reaſon of Reduction proved, and therefore reduced the Diſpoſition in Queſtion, and decerned and 
declared accordingly.---And by an Interlocutor of the ſame Date, in the Action of the Reſpondents Sir 
Francis, and Dame Mary his Wife, their Lordſhips found the Reaſon of Reduction relevant and proved 3 
and theretore reduced the Diſpoſition in Queſtion, in fo far as concerns the heretable Subject, and 
decerned and declared accordingly. ; | | 

The Appellants Mr. Hugh Murray Kynnynmound, and James Dalrymple, by Hugb Sommervell his 
Tutor ad litem, have appealed from the ſaid Interlocutors of the 23d, and 27th of June, and of tho 
6th and 29th of July, 1738, pronounced in the Cauſe carried on at the Inſtance of the Reſpondent Sir 
Fames Dalrymple, praying that the ſame may be reverſed, and have made the Reſpondents Sir Francs, 
and Dame Mary his Wite, Parties to the Appeal. | | 

The Appellant Mr. Francis Kinloch, who is ceſtuy gue Truſt in Remainder next after the ſaid James 
Dalrymple, has likewiſe appealed from the ſaid Interlocutors of the 23d of June, and of the th, 11th, 
and 29th of July, 1738, pronounced in the Cauſe carried on at the Inſtance of the Reſpondents Sir 
Francis Kinloch and Dame Mary his Wife, praying, That the ſame may be reverſed. Anſwers have 
been given into both Appeals, and both Cauſes are appointed to be heard at the ſame Time. 

The Reſpondents, Sir Francis Kinlech, and Dame Mary his Wite, and Sir James Dalrymp'e, are adviſed, 
that the ſaid Interlocutors complained. of, are conformable to Law and Juſtice, and humbly hope the 
Cine ſhall be affirmed tor this : | | | 


For that it is admitted in Point of Law, That Deeds executed upon Death · Bed are void, in as far 


as they are to the Prejudice of the Heir ; and it is proved in Point of Fact, that the Deed, 
1737, vas executed by Sir 7 ames Kecbead on D-ath-Bed. . | 


. 


The only Objection made is, That by the Contract in 1715, the late Lady Dalrymple (Mother to the | 


Reſpondent Sir James Dairymple) and the Reſpondent the Lady Kinioch, impowered Sir Fomes Rochead 
ro ſettle his heritable Eſtate upon Death-Bed ; and that ſuch a Power, tho' antecedent to the maki 
of ſuch Settlement, ought to be deemed equal to a Ratification of it after it was made, and bar the ad 
Reſpondents from challenging the Deed 1737 upon that Account. | 


That the Contract in 1715 is void on many Accounts, and in particular for ry 0 vs on the 

arties contracting. 
and mutual Covenants to be performed hinc inde, the Contract muſt ſubliſt, and be made effetuz! in 
all its Parts, and Non- performance in any one Article reſolves the whole Contract ; becauſe where there 
are ſundry Stipulations to be performed, it is impoſſible to determine which of theſe were principally 
the inductive Motives of making that Contract. It was, amongſt other Things, covenanted by Sir 
Jame; Rochead, That the Shares of his acquired Eſtate, which, by Law, would have fallen to his Siſters 
Magdalen and Elizabeth, who did not ſign the Contract, ſhould belong to Lady Dalrymple and Lady 
Kinlecb, unleſs he did otherwiſe diſpoſe of the fame ; but fo it is, that Sir James did not eflectually diſpoie 
of theſe Shares of his acquired Eſtate, and yet the Contract in 1715 having been adjudged to be void as to 
the Two Siſters who did not ſign the ſame, their Shares of the ſaid — Eſtate cannot belong to Lady 
Dalrymple and Lady Ninbocb, as Sir James covenanted they ſhould. + | 


There is no Power of diſpoliog upon Death-Bed given to Sir James Rechead by the Contract in 1715. 
It contains only a Saving of the Powers competent to Sir James before, againſt the Effet of any ot the 
precedent Clauſcy 3 but gives him no new Powers. | = 


Tho' an Heir may diſpenſe with the Law of Death-Bed, by Ratification of a icular Deed, (the 
Contents whereof he knows) yet no general Power or Conſent by him given, — 
ſuch Settlement, can bar kim of the ſaid Objection. 


And with reſpe& to the Reſpondent Sir James Dalrymple : If his Mother, the late Lady Dalrymple, 
had ratified Sir James Rochead's Settlement 1737, whereby, had ſhe ſurvived him, ſhe could not have 
quarrelled it upon the Head of Death-Bed ; yet, as ſhe died before Sir James, and fo never was Heir to 
him, her Ratihcation muſt go for nothing, and cannot bind the ſaid Reſpondent Sir ame: Dalrymple as 
one of thoſe that were apparent Heirs to Su James Kecbead at the Time of his Death. 5 


And ther: fore, and for other Reaſons to be offered at the Bar, the Reſpondents Sir 
Francis Kinloch, and Dame Mary his Wife, and Sir James Dalrymple, humbly hope, 
the Interlocutors complained of m both the Cauſets aforeſaid jball be Affirmed; end 
that the Appeals ſhall be Diſmiſſed with Coſts. | S 
is | | Ros. CRAIGIE, 


May 179g. ALEX. LOCKHART. 
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The CA SE of the Reſpondents Sir Francis 
Kinloch, aud Dame Mary bis Wife, 


Sir James Dalrymple. 
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7 be Heard at the Bar of the Housz or Lon ps, 
«pon Wedneſday the 281h Day of March, 1739. 
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